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State constitutional provisions, statutes, or rules authorizing or requiring the transfer of 
cases from one court to another within a state are designed to prevent a case from being 
totally precluded because the case was brought in the wrong court. 


Unless expressly authorized so to do, a court has no authority to transfer a case from itself to 
another court,! even where the other court would have had jurisdiction to hear the case.” Where an 
action is brought in a court which has no jurisdiction thereof, the court should dismiss it? unless 
provision is made for the transfer of cases under such circumstances by statute,” procedural rules,” 


or the constitution.° 
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In this regard, state constitutional provisions, ’ statutes, and procedural rules” frequently authorize 
or require the transfer of cases from one court to another within the state. Such provisions are 
remedial in nature and are designed to prevent a case from being totally precluded because the case 
was brought in the wrong court.!° Trial judges should studiously and timely consider a request to 


transfer based on lack of subject matter jurisdiction in order to assure that jurisdiction is proper. !! 


Citizens who become litigants in state courts are entitled to be assured early on in the life of the 
litigation that they are in the right court, and interlocutory appeals or, even worse, a trial on the 


merits in the wrong court are costly and time-consuming.” 


Where the applicable provision stipulates the grounds for transfer, a transfer on other grounds is 


improper. "° Thus, a statute authorizing a court lacking jurisdiction over an action filed in such 
court to transfer the action to another court having jurisdiction does not authorize a court with 


jurisdiction over an action to transfer it to another court. 14 


A trial court with in personam jurisdiction in a civil forfeiture action, but lacking in rem 
jurisdiction, must transfer the case to the court with in rem jurisdiction inasmuch as the local action 


rule precludes a court lacking in rem jurisdiction from transferring title to property. i 


Prospective or retrospective operation of statutes. 


A general statute relating to the transfer of cases between courts is applicable to a court which 
came within the purview of the statute after its enactment although not originally within the 


urview of it.!° A statute which authorizes the transfer of cases from one court to another relates to 
p 


procedure only and applies to actions pending at the time the statute goes into effect.!’ However, 
a plaintiff who files a claim in one court may not increase the amount of the claim beyond the civil 
jurisdictional limits of that court after the case is transferred to another court pursuant to a statute 
in effect prior to a statutory amendment allowing the plaintiff to amend the pleadings to increase 


the amount of the claim above the transferor court's jurisdictional limits. ü 


Waiver of right to transfer. 


The right to have a case transferred from one court to another may be waived!’ by consent or 


failure to move for transfer within prescribed time limits.”? 
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CUMULATIVE SUPPLEMENT 


Cases: 


If a family court presiding over a petition for infant guardianship learns that the basis for the 
petition, in whole or in part, is an allegation of child abuse and neglect, then the family court is 
required to remove the petition to circuit court for a hearing thereon. A.A. v. S.H., 836 S.E.2d 


490 (W. Va. 2019). 


[END OF SUPPLEMENT] 
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Under uniform transfer rules, a motion to dismiss based upon lack of venue and/or jurisdiction is to be 
considered a motion to transfer to the proper court. 
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The trial court did not deny an elderly adult his constitutional due process rights by failing to transfer an 
elder abuse case to the probate court and failing to appoint counsel for the adult to assist him in reviewing 
accountings, as the adult's guardian ad litem never requested that the case be transferred to the probate court, 
and trial court did not have a sua sponte duty to transfer the case. 
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As to the time to request a transfer, see § 265. 
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